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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

I N THE MATTER OF:

JON SCHUSTER,
Case No. 92-01507-G

Chapter 7
Debt or. HONORABLE RAY REYNOLDS GRAVES
/
RUDY FRANTZ and
ROBERT FRANTZ,
Plaintiffs,
VS. Adversary No. 92-0362

JON SCHUSTER,

Def endant .

MEMORANDUM OPI NI ON GRANTI NG PLAI NTI FF' S
MOTI ON TO LI FT STAY AND FI NDI NG THE DEBT
NON- DI SCHARGEABLE PURSUANT TO 11 U. S. C. 8523(a) (6)

This matter is before the Court on Plaintiffs' Mdtionto Lift
Aut omati c Stay regardi ng the executi on on a def aul t j udgnment whi ch was
obtainedinBerrien County Circuit Court on Septenber 28, 1993. On
Novenber 25, 1992 this Court grantedthe Plaintiffs' Motionto Lift
Stay to all owthe state court proceedi ngs to continue. Pending before
this Court inanticipationof theresolutionof the state court matter
isthePlaintiffs' conplaint todeny dischargeability pursuant to 11

U.S.C. 8523(a). This case presents the issue of whether aplaintiff-



creditor, who obtains astate court default judgnment, may precl ude t he
debt or fromcontesting the default judgnent i n a subsequent bankruptcy
proceeding tothe extent towhichtheliability created by the default
i s non-di schargeabl e under the Bankruptcy Code.

At this juncture, Plaintiffs request a lift of the stay of
execution, which, if granted by the court would allowthe Plaintiffsto
attempt to collect the ampunt awarded in the default judgnment.
Def endant argues that any intention of this Court torely onthe state
court proceeding in order to determine that this debt is non-
di schargeabl e i s i nappropriate. The state court judgnment was obt ai ned
as aresult of a default by the debtor foll ow ng the wi thdrawal of
debtor's counsel. The debtor maintains that he was not properly
notified of theentry of the default as required by MCR 2. 603, A(2) or
the request for the entry of default judgnent as required by MCR
2.603(B) and did not have an opportunity to represent hinself
subsequent to the wi t hdrawal of his counsel. The debtor argues that he
has been deni ed due process i nthat he was not given the opportunity to
cross examne the plaintiffs, did not have the opportunity totestify
hi msel f or have the matter deci ded before a jury. In short, the
debtor's positionis that he was not gi ven the opportunity to defend
hi mself with respect to the state court clains.

I nthis proceedi ng however, plaintiffs' clains are evidenced by

the follow ng: (1) judgnent of sentence whereby t he def endant/ debt or



was convi cted of crim nal sexual conduct pursuant to PACC 750. 520 Cl B;
(2) police report; (3) several affidavits from plaintiffs'
psychiatrist, plaintiff andinvestigating policeofficers; (4) state
court judgment which found after testinony that the def endant/debtor's
actions were done intentionally and wantonly.
Facts

Def endant inthis matter was charged and convi ct ed of cri m nal
sexual assault on April 10, 1991 inthe 30th Judicial Crcuit Court in
| nghamCounty, M chi gan (I nghamCounty G rcuit Court No. 89-2506-NO H).
Upon convi cti on of the def endant/debtor, the plaintiffs/creditors filed
acivil lawsuit in Berrien County Circuit Court in an effort to
recover danmages for defendant/debtor's allegedinjuriestoplaintiffs
Robert and his father, Rudy Frantz. Debt or Schuster who was
superi nt endent of school s where plaintiff Frantz attended school, was
alsoafamly friend who t ook Robert Frantz, a mnor, fromhi s hone for
a weekend tripto Lansing, M chigan. Debtor drove Robert Frantz tothe
Har | ey Hotel i n Lansi ng where he encouraged the 14 year old m nor to
di srobe and drink liquor in an effort to |lower his inhibitions.
Debt or / def endant conti nued nmany pl oys and attenpts t o engage i n sexual
activity with Robert Frantz. The weekend cul minatedin the crim nal

sexual abuse of young Frantz by debt or Schuster.! Subsequent to his

ICircuit Court file no. 89-2506-NO H.
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crimnal conviction, the debtor filed for bankruptcy protection
pursuant to chapter 7 of the bankruptcy code.

Young Frant z di d not report thisincident until sonetinme |l ater,
| argely due to the fact that def endant Schuster threatened his nother's
jobandtold himto keepit a secret. Schuster alsotold himthat no
one woul d bel i eve hi manyway because of Schuster's positioninthe
conmmunity. Young Frantz believedthis andit addedto the torture of
the situation. He understood that M. Schuster was a highly
influential person and has testified that, because of fear,
enbarrassnent and t he t hought t hat no one woul d bel i eve hi m he di d not
reveal the abuse until he was finally confronted by his sister
concer ni ng hi s changed behavi or. Young Frant z was encour aged t o cone
forward inthis case sparked by the fact that ot hers who had al so been
abused by John Schuster canme forward.

Def endant Schust er exhi bited a common schene or pl an devi sed i n
sexual |y abusing other simlarly situated children, as confirnmed by
Detective Sgt. Wl liamTucker of the Berrien Police Departnent. The
evi dence presented at trial clearly denonstrated that Schuster
intentionally commtted seri ous wongs upon young boys and inflicted
upon them deep and | asting enotional scars.

The Frantzes all eged and have now proven t hat John Schuster,
acting inthe capacity as a school superintendent for Berrien Springs

Publ i ¢ School s, abused his authority as superi ntendent of school s by



renovi ng young Frantz fromhis home for the specific purpose of
obt ai ni ng sexual gratification. Schuster was heldto beliableinthe
state court proceedings for all clainsinplaintiff's conplaint? The
uncontroverted facts showthat M. Schuster didin fact under the gui se
of acting as a good friend and father figure, asked for and arranged
with Ms. Frantz and her 14 year ol d son Robert for a guys get-away.
Def endant Schuster didthis with the specific purpose of causi ng both
plaintiffstobelievethat inhisrole as superintendent and as a ki nd
and caring individual, he was trying to hel p Robert overcone his
insecurities about his parents recent separation. Inreality, however,
Def endant Schuster's intentions were to deceive the Frantzes andto
t ake indecent and immoral |iberties with young Frantz.
Plaintiffs all ege that the conduct of M. Schuster inthis case
is so clearly willful and wanton and in total disregard for the
enot i ons of both plaintiffs that any reasonabl e person would find hi s
conduct to be extrenel y out rageous. Moreover, plaintiffs strenuously

argue that intentional and wi |l ful conduct is absol utely cl ear on all

2Creditor's personal injury suit is brought under 42 U. S.C. 81983
as wel |l as fraud, assault and intentional infliction of enotional
di stress. These clains ari se out of sexual abuse by debt or/ def endant
Schust er upon Robert Frantz, creditor/plaintiff. Robert Frantz was
sexual | y abused by Jon Schust er on t he weekend of April 24, 1985, when
Robert was 14 years ol d.



counts, and this Court should not relitigate these issues which have
dragged on for over four years.

Di scussi on

Res Judicatal/Coll ateral Estoppel

It isfor the Bankruptcy Court to determ ne the dischargeability
of the danmage awar d ent er ed agai nst debtor and in favor of creditors.

However, the principles of res judicata and col | ateral estoppel which

are firmy rooted in the | aw are applicable to these proceedi ngs.

The Supreme Court inAllenv. MQurry, 449 U S. 90, 94, 66 L. Ed. 2d

308; 101 S.Ct. 441 (1980), stated:

The federal courts have traditionally adheredto
the related doctrine of res judicata and
col l ateral estoppel. Under res judicata, afinal
judgrment on the nmerits of an action precl udes the
parties or their privies fromre-litigating
i ssues whi ch were or coul d have been raisedin
that action. Cromnel |l v. County of SAC, 94 U. S.
351, 352... . Under coll ateral estoppel, once a
court has decided an issue of fact or |aw
necessary to its judgnent, that decision my
precludere-litigationof theissueinasuit on
a different cause of actioninvolving apartyto
the first case. Montorav. United States, 147
U S, 153 L.Ed. 2d 210; 99 S.Ct. 970. As this
court and ot her courts have often recogni zed, res
judi cata and col | ateral estoppel relieve parties
of the cost and vexation of nultiplelawsuits,
conserve judicial resources and, by presenting
i nconsi stent deci sions, encourage reliance on
adj udi cation, 1d., at 153, 154, 59 L. Ed. 2d 210;
99 S.Ct. 970.




The doctrines of res judicata and col | ateral estoppel apply to

state court rulings as well. SeeMntana v. United States, supra,;

Angel v. Bullington, 330 U.S. 183; 91 L.Ed.2d 832, 67 S.Ct. 657.

l.

Thi s court has previously addressed t he i ssue of what precl usive
col l ateral estoppel effect attaches to a state court nmediation award in
Inre Zick, 160 B.R 867, 868 (E.D. M ch. 1989). Asinilar anal ysis
begins in the case at bar.

The Zi ck opi ni on expl ai ns t hat under the full faith and credit
cl ause of Article IV, Section 1 of the Constitution of the United
States and 28 U. S. C. 81738, the federal courts aredirectedtorefer to
the lawof the state in whichthe judgnent was render ed when deci di ng
what preclusive effect togivethe earlier court's judgment with regard

toclaimandissue preclusion, Inre Zick, supra, at 868, 869. Mrrese

v. Aneri can Acadeny of Ot hopedi c Surgeons, 470 U. S. 373, 105 S. Ct.

1327, 84 L.Ed.2d 274 (1985).

After consideringthe preclusive effect of the
earlier judgnment under state |l aw, the court nust
det ermi ne whet her a federal statute expressly or
i npliedy creates an exceptiontothe application
of 11 U . S.C. 81783.

In re Zick, supra, at 869; Miarrese v. Anerican Acadeny of

Ot hopedi ¢ Surgeons, supra, at 1332. See alsolnre Eadie, 51 B.R.

890, 893 (E.D. Mch. 1985); Inre Manuel, 76 B.R 105 (E.D. M ch.

1987) .



An initial inquiry therefore must address the criteria under
M chi gan | awnecessary i n establ i shing coll ateral estoppel and then
determneif this default judgnment neets thosecriteria. Inthe case

of Spilman v. Harley, 656 F. 2d 224 (6th Cir. 1981) the Sixth Circuit

set forth the factors to apply when anal yzi ng whet her col | at er al
estoppel is appropriateindischargeability proceedi ngs. The court
stated the doctrine requires "that the preciseissueinthe later
proceedi ng was raised in a prior proceeding; that the issue was
actually litigated and that the determ nati on was necessary tothe

outconme." Spilman v. Harl ey, supra, at 228. See al so Eadi e, supra; In

re Khullar, 139 B.R 428 (E.D. Mch. 1992). InKhullar, this court

hel d t hat based upon the doctrine of coll ateral estoppel that the
debt or was precluded fromrelitigatingtheissue of conversion where
the debtor either did not appear or testify in the state court
proceedi ng. Khullar, at 430.

State Court Proceeding

Pl ai ntiffs brought a personal suit in state court pursuant to 42
U S.C. 81983 as wel | as fraud, assault, and intentional infliction of
enotional distress as a result of Plaintiff Robert Frantz being
sexual | y abused by Def endant Schuster. The judgnment of the state court
f ound def endant/debtor's actions to be i ntentional and wanton. Inthe
current case, plaintiffs seeks to have the debtor's debt determ ned as

non-di schar geabl e prem sed upon 11 U. S. C. 8523(a)(6) for willful and



malicious injury. 11 U. S.C. 8523(a) setsforththe court's power to
except a debt fromdi scharge based upon wi |l ful or maliciousinjury and
sinply states:

for willful and malicious injury by

t he debtor to another entity or tothe

property of another entity.
The code does not provide a definition for willful and malicious,
however, it is agreed that in order to have a debt accepted from

di scharge pursuant to 11 U. S. C. 8523(a)(6) the creditor nust establish

that the debtor's act was bothwillful and nalicious. Inre Nelson, 35

B.R 765 (N.D. I1ll 1983).

Mal i ci ous has consistently been defined as intentional or
deli berate. The definition of willful originates in Tinker v.
Coldwell, 193 U. S. 473, 24 S. Ct. 505 (1902) where t he Suprene Court
hel d t hat personal nal evol ence was not required and that awi || ful act
was one done intentionally and voluntarily.

A nyriad of cases focus on wi |l fulness asinterpreted by Ti nker to
hol d that wi || ful ness coul d be establ i shed upon a findi ng of areckl ess

di sregard of duty. See al soWheeler v. Laudani, 783 F. 2d. 610 (6th

Cir. 1986). However the anendnents of the 1978 bankruptcy code have
overruled the needto findreckl ess disregard. The official commentary

tothe code states to the extent that Ti nker v. Coldwell heldthat a

| ess strict standardis intended and to t he extent that ot her cases

have relied onTinker to apply a reckl ess di sregard standard, they are




overruled. S.R 95, 959, 95t h Congressi onal, Second Session (1978,
U. S. Code Cong. Adm n. News, 5963, 6320). Thi s conment was confusi ng
inthat the termreckl ess di sregard was assi gnedto bothw | ful and

mal i ci ous. However, the court inlnre Hodges, 4 B.R 513 (WD. VA

1980) heldthat the willful requirement was sati sfied by a show ng t hat
the act commtted was i ntenti onal and the mali ci ous requi renent was
sati sfied by a showi ng that the act was committedwithanintent to
harmthe creditor, 1d., at 516. Several approaches energed as a resul t
of this quandary. Some courts have essentially disregarded the
| egi slative commentary overrulingTinker sincethelegislative history

is not conclusive. SeeCredit Thrift of Aneri ca Auvenshire, 9 B.R 772

(WD. Mch 1981). Certain other courts el ected to acknow edge t he
| egi sl ative comentary overrulingTinker but reasoned t hat Hodges'
intent to harmstandard for nalice was subject totwo interpretations.
Specificintent to harmestablishes malice and actinginthe face of

bad knowl edge al so establi shes malice. Wsconsin Fi nance Conpany V.

Race, 22 B.R 343 (WD. Wsc. 1982). The predom nant alternative
however is to hold Congress by its legislative comentary and to
overrule the application of the reckless standard to the willful
requi rement in hol ding that Congress did not intendto disturbthe
application of reckless disregardtothe malicerequirenent. United

Bank of Southgate v. Nelson, 35 B.R 766, 774 (N.D. 111 1983).
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The court inthe Sixth Circuit however i nPerkins v. Scharffe

concl uded i n apparently reading w || ful and mali ci ous t oget her, that
wi Il ful means deliberate or intentional. WIIful under 11 U. S.C.
8523(a)(6) requires adeliberate or intentional act that necessarily
|l eads to injury and not an act with intent to cause injury. The

hol ding inPerkins v. Scharffe, 817 F.2d 392 (6th Gr. 1987) certainly

appliestotheintentional andw || ful actions of the debtor inthe
case at bar. The fact that defendant/debtor was i n a position of power
over bot h Young Frantz and hi s not her and usi ng t hi s power to purposely
and intentionally attenpt to exercise control over Young Frantz was
certainly an act in reckl ess disregard of his duty and such acts
starkly conpares to the | esser standard as outli ned under PerKkins.
Accordingly, this court concludes that the preciseissueinthelater
proceedi ng was raisedinaprior proceeding. It thereforeflows from
t his anal ysis that the determ nation [of theissue] was necessary to
t he outcone.
1.

The second | evel of inquiry is whether the issue was actually

litigated. W nust apply M chigan |l awin determ ni ng whet her the state

court judgnment was actuallylitigated.' Inre Keene, 135B. R 162

(S.D. Fla. 1991).

A question has not been actually litigated until
put inissue by the pl eadi ngs submtted to the
trier of fact for a determ nation and thereafter

11



determined. Inre Eadie, 51 B.R 890 (E.D. M ch.
1985) Braxton v. Litchal k, 55 App. 708 (1971),
Sahn v. Estate of Bisson, 43 Mch. App. 666
(1992). Talcott, Inc. v. Allahabad Bank Ltd.,
444 F.2d 451 (5th Cir. 1971).

I n determ ni ng whet her the state court judgnment was actual |y
litigated, we are instructed by Eadie that the entry of a default
j udgnment i s equi val ent to an adm ssion by the defaulting party to all
of the matters well plead. 1d., at 891. The Eadi e court however
contends that every default judgnent is not to be taken as havi ng been
actually litigated. The Bankruptcy Court is nandated to | ook at the
entire state court record includingaffidavits, depositions testinony,
state court judgnment, crimnal convictionandthe failureto appeal, in
assessi ng whet her the matter has been actually litigated. The court
must al soinquire asto whether the statetrial court had conpet ent
testinony before it upon whichto grant a default judgnent. TheEadie
court, based upon the testinony and exhi bits presented, determ ned al |
of the i ssues posed by the pl eadi ngs were actually litigated. Eadie,
at 894.

Inthe casesub judice, prior toentering ajudgnent of default,

thetrial court held abenchtrial wherethe court received testinony
and reviewed affidavits attesting to the course of events at the
conclusion of thetrial, thecourt found the defendant/debtor's acti ons
tobewllful and wanton i n his abuse of young Frantz. Therefore, the

matter was actually litigated in the state tribunal.

12



Opportunity to be Heard

The def endant / debt or however arduously asserts that he was deni ed
an opportunity to be heard as he di d not appear at the bench trial.
Mor eover, debtor contends that his absence fromthe proceedingin state
court bars the application of coll ateral estoppel inthis proceeding.
This court is not persuaded by defendant/debtor's argunent. In
assessing the validity of a default judgment it has al ready been
determ ned that:

A default judgnent is just as conclusive an
adj udi cati on and as bi ndi ng upon t he parties of
what ever i s essential to support the judgnent as
one whi ch has been rendered fol | owi ng an answer

and costs.

Braxton v. Litchalk, 55 Mch. App. 708, 714 (1974).

InMchigan, it is clear that the doctrine of coll ateral estoppel
applies where: (1) the sane ultimte i ssues underlying the first
action areinvolvedinthe second action, (2) the parti es have had a
full opportunitytolitigatetheissuesintheforner action, and (3)
wherethereis materiality of estoppel whereby bothlitigants are bound
by the judgnent rendered in the first suit.

Thi s court is convincedthat pursuant to M chigan | awt he def aul t
j udgnent shoul d be granted preclusive effect. The debtor inthis case
recei ved notice of the settl enment conference whichleadtothe default.

Mor eover, the debtor recei ved notice of the benchtrial schedul ed f or

13



Sept enber 28, 1993, but fail ed to appear and never noved to set the
j udgnment aside or attenpted to appeal the default judgnent.
Inthis case we are presented with the affi davit of Robert Frantz,
who detail s theintentional actions that took pl ace perpetrated by t he
debtor.3 W are al so presented with [a] judgnent of sentence commtting
t he def endant to t he departnent of corrections whereby he was f ound
guilty of aspecificintent crime, coupledw th adefault judgnment from
Berrien County for the civil charges brought against him W areleft
with no other alternative but to find that the debt is non-
di schargeable. Thereis nothinginthelaw fact or |ogic that causes
this court to hold otherwi se. Thereforethe debt is determ ned to be

non- di schargeable in accordance with 11 U.S. C. 8523(a)(6).

SExhi bit 1.
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Concl usi on

The conduct of the defendant which has not been disputed as
testifiedto by young Frantz i nvol ved of f ensi ve rubbi ng, touchi ng,
fondling and attenpted penetrati on. Such conduct coul d be expected to
produce a lifetime of enotional and psychol ogi cal darmage, hum li ati on,
enbarrassnment and enotional distress.

The debt or nmust be hel d account abl e for hi s hei nous conduct. The
state court has found the defendant/debtor to be crimnally
account abl e. This court finds that the debt i s non-di schargeabl e and
therefore finds the debtor civilly responsible for his conduct.

IT 1S SO ORDERED

RAY REYNOLDS GRAVES, CHI EF JUDGE
UNI TED STATES BANKRUPTCY COURT

Dat e:

CC.
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